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testimony to a denial simply, but gave
the right generally to disprove the alle¬
gations of adultery, to show that the
sliegatlon was not true, and that the
defendant could not only deny b'.it could
testify to any fact or circumstances
within defendant's knowledge competent
ana material on the question as to
whether the act as charged was com¬

mitted.
"In Biers vs. Biers (156 Appellate

Div.sion 409). at page 411. the learned
Justice (McLennan, P. J.) said: 'ThU
¦cotton has been held to mean that the
alleged guilty parly Is not limited to
denying specifically the charges of
adultery, but may testify to any fact or

circumstance within his or her knowl¬
edge. competent and material on the
question as to whether the act. aa

oharged, was committed.' (Several de¬
cisions cited). The effect of these de¬
cisions Is that, in order to disprove the
allegation of adultery, the party charged
may testify to facts tending to deny the
charges made or to prove that they
were committed or connived at by the
other party to the marriage, or that the
offences have been forgiven and con¬

doned.
"And. at pag; 413. the learned Jus-

tic® said: 'It Is urged by the respondent
that the provisions of Section S31 ar"

Intended only to prohibit the husband
or wifo from testifying against the othe-
upon the Issue of adultery In an action
for absolute divorce, and that if othe'
Issues are tendered by the defendant,
such as connivance or condonation,
either party may testify without re¬
straint upon such issues."
We are unable to agree with this

contention. It Is contrary to the plain
reading of the statute, and the lan¬
guage of the section has been strictly
applied by the courts in all eases, so far
as we have been able to find. In Valen¬
tine vs. Valentine (87 Appellate Divi¬
sion, 168) it was held error to allow the
wife to testify against her nusband con¬

cerning his property and income. In
Dickinson vs. Dickinson (63 Hun, 516)
It was held error to permit the plaintiff
to testify to the fact of her reslder.ee
where jurisdictional acts were In Issue.'

"While the party chargcd could tes¬
tify to facts tending to deny the charges
made, or to prove that they were pro¬
cured to be committed or oondoned by

the other party to the marriage, or that
the offences have been forgiven or con¬

doned. the plaintiff by hla testimony
could not disprove It. The decision In
the Biers case was overcome by an

amendment to Section 831 of the code
by Chapter 181, laws of 1915, «s fol¬
lows 'However, If \ipon such trial or

euch hearirg the parties against whom
the allegation of adultery Is made pro-
ducen evidence tending to prove any »f
the defences thereto mentioned In Sec-
tion 1768 of this act, -no otner party Is
oorr.petent to testify In %ny *uch 4e-
tew.'

"Mr. Nichols Ir. his work on *Kew
York Practice.' volume X. page 647,
nr. id: The question as to whether a

person Incompetent to testify as a wit¬
ness can make sn affidavit which will
be considered and tho effect thereof. In
of considerable Interest, but no positive
rule ha<i been laid down In regard there¬
to In pils 3tate.' It has been held that
where the testimony of the plaintiff
would be Incompetent, by reason of Its
relating to a transaction with a de¬
ceased person, the plaintiffs affidavit Is
not alone sufficient to support tn Injunc¬
tion and the appointment of 4 receiver.
and that a person scrvlug a sentence
on a conviction for felony cannot nrutke
an affidavit.

"In the case of Feople ex rel Lord, nr.
Insolvent debtor, was disqualified from
making an affidavit to his petition for
his discharge from Imprisonment under
the insolvent clause and Mr. Justice
Lott said on pages 91 and 92: "The
dlfqualiflcatlon is general It extends to
all cases where tho declarations of the
parties are to be used in Judicial proceed¬
ings for the purpose of establishing or

proving some fact; and It applies both
to written and oral evidence.

" 'It is not limited to testimony of evl-
dence on the trial of causes between
parties. but In terms appMed to all mat-
tcrs civil or criminal. The provision Is
Intended as a rule of ev dence and as

protection to the community agp.'nst the
peril of testimony from a person guilty
of an offence Implying such dereliction
of moral principles, in the op:rlor. of
the Legislature, to carry with it the pre¬
sumption of a total disregard to the
obligations of an oath.

"'Insolvent proceedings are very Im¬
portant in consequences, extending in
some cases to the absolute discharge of
debt-\ and In others limiting parties In
the remedies for their collection, and
affidavits of the applicant are required
of more or less stringency to gu&ri
against fraud and for the protection of
the rights of creditors to be affected bv
them. There Is, therefore, as much If
not more reason for disqualifying a
person convicted of a felony from mak¬
ing such an affidavit as there Is to dls-
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Charming Woman Hunter

CHARMS JUNGLE BEASTS

Osa Johnson .with her pet ape.

EING held prisoner for two days and a night
in a tree by a trumpeting elephant is only
one of many remarkable incidents in the life

of Mrs. Osa Johnson, whose adventurous experi¬
ences hunting wild beasts in the jungles with her
explorer husband will be interestingly told
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qualify him from being a witness an
trial of a cause between third arsons.

". The effect and extent of the disability
crcated by the statute of a similar char¬
acter Ui England was discussed and con¬
sidered In re Sawyer and tt was held
to extend to an affidavit which had beer,
used to »how cauiie against a rule call¬
ing upon another party to answer cer-
tain matters, and the court ordered the
affidavit to be taken off the flies.'

"The affidavit must be made by a per¬
son riavlng personal knowledge of the
facts and who Id legally competent to
testify under oath. There are numerous
methods by which these exhibits 3 to
H may be made competent and proved,
but not by the testimony of the plaintiff
or by h!* affidavit, where objection Is
made thereto. The exhtblts should not
be considered by c.e upon this motion.
There are many statements In the re¬
spective affidavits 3t plaintiff and de¬
fendant that I believe are not compe¬
tent In a case of this kind. I did not
consider Miern or. this motion when 1
believed thoy violated the rule.
The plaintiff presents with his »ffl-

davlt '.he testimony taken it the hear¬
ings befor» the '.earned referee »s to tho
acta md ror.duct of Uie defendant. She
denies these *cta and -x>nduct In her
aTfldavlt. The trial is pending and she
has not been examined. The defendant
has amended her''answer and charges
acts and conduct upon the part of th«!
plaintiff of similar character as charged
by him against her and such acts are
supported by affidavits of different per¬
sona

"She doe« not seek a divorce, but pleads
roci lmlnatlon against the defendant as
a defence If the acts and conduct as
charged against each other are sustained
neither will be entitled to a decree

"Section 1709.When divorce denied,
although adultery proved.

"In either of ths following cases the
plaintiff Is not entitled to a divorce al¬
though the adultery Is established Sub¬
division 4) where the plaintiff has also
been guilty of udultery under such cir¬
cumstances that the defendant would
hav# been entitled If innccent to a di¬
vorce.

"If these charges are established the
plaintiff and defendant will find them¬
selves In the same position as before the
commencement of the action, except
that they will have had their day in
court, or perhaps several days, as to
matters affecting them, and this all
means time, labor and the expenditure
of money. Tho children must be main¬
tained and the defendant must be main¬
tained and supported In a manner cor-

responding: to her rank »n*1 position and
the fortune of her husband.
"We must look to all the circumstances

of the particular case In order to award
what la fair and Just between the par¬
ties, for no two cases are alike. The
charged against the defendant are very
serious and momentous, and. If sus¬
tained, the consequences would be very
serious to her future, even If she should
succeed In sustaining the charges
against the plaintiff. This case Is of
great Importance to her. It is her right
to make a vigorous effort to meet the
proof that may be presented «*ainst
her and to present ner aefences, not
only for herself, but for the interests
of her children. \s!de from these cor.-
flderatlor.s. there 'ji one person In this
case who !s so younn and Innocent as
not to understand what this action Is
all about and will not understand until
he comes to an age of understanding.

"If plaintiff Is nccessfui against the
shlld. the child will ^oar a stair, that
cannot be erased and for which he Is not
responsible. The plaintiff teeks to do
that which he believes Is his duty to
himself and his children. The plaintiff
having challenged the paternity of the
child, the defendant corned to its pro-
tectlon and to the defence of its legltl-
macy. This Is her duty If she li right:
in her claim. She vigorously champion*
the child's cause and thU is expected
from any moth si

"Our law In its wisdom provides for
the care and protection of those who
cannot protect themselves, especially In¬
fants and those of tender years. There
Is such an Infant In this case. The Infant
is made a defendant and Its paternity
Is questioned.
"The courts are charged with the duty

of protecting It In this case the in-
fant Is represented by an honored and
eminent member of the bar, who will
protect the Infant's Interests and give
the best that is In him, bringing into
play all the learning and ability that the
law expects from one placed in such a
position of trust. The Interests of the
defendant and of the Infant in this case
are to a great extent the same.
"The contest means much and no mis-

take should be made. It should not be
permitted to be made. Litigation is ex-

pensive and troublesome, and such lltl-
nation as Is anticipated In this case
means the bringing of many wttnessea
from many places and a long and pro-!
tracted trial. It should not be said that
all were not heard that should have1
been heard. All this means money and
time, labor and effort. Proper provision
must be made to meet the conditions
presented.

"I believe the counsel fee should be

allowed In the turn of thirty-five thou¬
sand dollars (135,000) and twelve thou¬
sand Bvo hundred dollars (112,500) be
allowed for expenses. During- the pen¬
dency ot the action the defsr.dant and
the children, and this includes the Infant
herein attacked, must be provided for.
The children, except the Infant herein,
are of sufficient age to determine with
whom they desire to resldo during the
pendency of this action. Their prefer¬
ence should control In the 2lrcum»tances
as now presented.

"Whlie the children are with the
mother or In her charge she must pro-
Tide for their schooling and other neces¬

sary sxper.ses. I believe to meet the
conditions the alimony should be si-
lowed In the sum of seven thousand five
hundred dollars ($7,600) per month.

"Order may be presented In accord¬
ance herewith and when signed the stay
vacated ar.d the trial proceed before the
leaned referee at a time and place to be
agreed upon between the parries, and If
the parties cannot agree the learned ref¬
eree may fix the time and place."

HVLAN FIGHTS K.YIGHT BILL.

Mayo; Kvlar wrote yesterday to the

member; of th» Lcglglarur* urging de-

fe&v oJ th« bli) Introduced by Senator
Knight which would place water com¬

panies under control of the Public Ser¬

vice Commission. The Mayor stated
that "this bill Is apparently part of a

general scheme to take away from the

people's representatives all power over

their own business and turn It over to

corporations."

Stern Brothers
West 42nd Street (Between 5th and 6th Avenues) West 43rd Street

An EXTRAORDINARY SALE

^ $11 ITcj cjJliLj]i& MM 10
Embodying workmanship of the highest character

and exceptionally fine quality Silks
DRASTICALLY LOW PRICED at

$6.9O
Last season's prices for Shirts of precisely the

same qualities: $12 to $15
.Satin Striped Broadcloths.

.Silk Jerseys and Fancy Crepes in excellent
color combinations.

.Plain White Crepes and Broadcloths.

All Shirts made full.the majority have patent reversible
cuff9 which will add considerablyto the duration of theirwear

Men'n Shirt Dept., Main Floor (near Sixth Avenue Entrance.)

DECIDED PRICE ADVANTAGES

On new assortments of exceptionally high-grade footwear.

CORDOVAN. Men's OXFORDS .NORWEGIAN

$9.75 p-

- The Norwegian come in Brown and Black; distinctive brogue effects.
- The Cordovan Oxfords are on a smartly-shaped, distinctive new last.

A Special Group of LOW SHOES
at $8.50

Offer most exceptional values in a variety of decidedly smart footwear
developed in the highest quality leathers.

Included are Tan Oxfords with ball strap and tip and Orange silk fitting

CITY HALL FOUNTAIN
SPOUTS IN SEPTEMBER

Park Commissioner Says
Statues Are Not Completed.
The erection of tho new fountain In

City llall Park, whloh wivi the storm

centrs at numerous njmpuses m 3ie
Board of Estimate a year tei antll the
board at laet consented to the renwval
of the old fountain, will not be completed
before next September, FYancla D. Gal¬

latin, Manhattan Commissioner of Parks,
said yeaterday.
The commissioner made the statement

:o tflay iumfrom orlticlam* he hu
nehved b«o<UM the board fence »round
(he .'our.tain «ite haa been allowed t#
remain so .cng ±j an ayeaore. Mr. OaU
latin Mid (ha fvJlt does not attach to hi*
department, but la wholly b«ea.uie th#
group of atatuea forming the main deo.
orattve feature of the fountain has not
bMn completed and will not be deo*
before fait.
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James McCreery & Co.

For Men
And Young Men as well

New Spring Suits
$38.50

A New Price!
.They should be

at least

$10 HIGHER

In fine blue serges and unfinished worsteds,
herringbones and pencil-striped cheviots and
cashmeres. Single and double breasted models.

The coats are one-quarter alpaca lined.

Sizes 34 to 44

Now is the Time.
to get a new Spring Topcoat. The

correct models are here from
$28.50 up

Hodgman "Rubberized" Raincoats
Very special at

McCreery's Men's Shop.2nd Floor
5th Avenue Entrance

Conversation of

Joffre and Wilson
FIRST VERBATIM REPORT

A detailed account of the historic colloquy
of 1917, which hastened the sending of
the vanguard of America's Army to France.

Exactly What Joffre Said.
Exactly What Wilson Said.

Probably the most vital half-hour in the whole
history of the war.the White House Con¬
ference between the Marshal of France and
the President of the United States.reported
for the first time in detail by the Marshal's
military aide, with the approval of his chief.
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